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DECISION AND ORDER DENYING REQUEST FOR MODIFICATION

This proceeding arises from a clam for benefits under the Black Lung Benefits Act, 30 U.S.C.
§ 901 et seg. (the“Act”). The Act and implementing regulations, 20 C.F.R. parts 410, 718, 725 and
727 (the “Regulations’), provide compensation and other benefitsto: (1) living coal minerswho are
totaly disabled due to pneumoconiosis and their dependents; (2) surviving dependents of cod miners
whose death was due to pneumoconios's, and (3) surviving dependents of cod miners who were totaly
disabled due to pneumoconiosis a the time of their death (for claimsfiled prior to January 1, 1982).
The Act and Regulations define pneumoconios's, commonly known as black lung disease, as a chronic
dust disease of the lungs and its sequelae, including respiratory and pulmonary impairments, arising out
of cod mine employment. 30 U.S.C. § 902(b); see 20 C.F.R. § 718.201. In this case, the Claimant,
James Carlton Edwards, dlegesthat heistotdly disabled by pneumoconioss.

| conducted a hearing on this claim on November 30, 2000, in Abingdon, Virginia. All parties
were afforded afull opportunity to present evidence and argument, as provided in the Rules of Practice



and Procedure, 29 C.F.R. Part 18. At the hearing, Director’ s Exhibits 1-70, Claimant’ s Exhibit 1 and
Employer’ s Exhibits 1-6 were admitted into evidence without objection. Tr. a 11.1

In reaching my decision, | have reviewed and considered the entire record pertaining to the
clam before me, indluding dl exhibits, the testimony at hearing and the arguments of the parties.

PROCEDURAL HISTORY

The Claimant filed hisinitid claim on March 24, 1983. DX 41-1. The clam was denied by
Administrative Law Judge (“ALJ’") Giles J. McCarthy on July 21, 1989, because the evidence did not
edtablish that the Claimant had pneumoconiosis or any totaly disabling respiratory or pulmonary
impairment. DX 41-53. The Benefits Review Board affirmed hisdecison on July 9, 1991. DX 41-
62. The Claimant did not apped the decision further.

More than one year later, on June 10, 1996, the Claimant filed a second, duplicate claim. DX
1. That claim was denied by ALJ Ainsworth H. Brown on March 5, 1998. ALJ Brown found that
Mr. Edwards was not suffering from coa worker’s pneumoconiodis or any pulmonary impairment
arigng out of coa mine employment, and, therefore, was not totally disabled by such adisease. DX
50.

Less than one year later, on February 2, 1999, the Claimant filed a request for modification of
ALJBrown'sdecison. DX 50. The Director issued a proposed Decision and Order denying the
request for modification on March 11, 1999. DX 52.

On January 21, 2000, the Claimant filed another request for modification. DX 58. The
Director denied the request on March 17, 2000. DX 65. The claim was referred to the Office of
Adminigtrative Law Judges for hearing on June 9, 2000. DX 70. Because the underlying claim was
filed after April 1, 1980, it is governed by the Regulations at 20 C.F.R. Part 718.

ISSUES

The issues contested by the Employer and the Director are:

1. How long Mr. Edwards worked as a miner.

2. Whether Mr. Edwards has pneumoconioss as defined by the Act and the Regulations.

3. Whether his pneumoconioss arose out of cod mine employment.

YThe followi ng abbreviations are used for reference within this opinion: DX, Director’s Exhibits; CX, Claimant’s
Exhibits, EX, Employer’s Exhibits; Tr., Hearing Transcript; Dep., Deposition. Better copies of five pages of DX 58 were
substituted after the hearing in accordance with the agreement of the parties. Tr. at 6-11.
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4. Whether heistotaly disabled.
5. Whether his disability is due to pneumoconios's.

6. Whether the evidence establishes amateria change in conditions since denid of hisinitia clam
pursuant to 20 C.F.R.§ 725.309.

7. Whether the evidence establishes a change in conditions or that a mistake was made in the
determination of any fact in aprior denid of his duplicate clam pursuant to 20 CF.R. §
725.310.

DX 69; Employer’s Pre-hearing Report; Tr. at 5-6
APPLICABLE STANDARD

Pursuant to 20 C.F.R. 8§ 725.310, in order to establish that he is entitled to benefitsin
connection with his second claim, Mr. Edwards must demondirate that there has been achangein
conditions or amigtake in a determination of fact such that he meets the requirements for entitlement to
benefits under 20 C.F.R. Part 718. In order to establish entitlement to benefits under Part 718, Mr.
Edwards must establish that he suffers from pneumoconioss, that his pneumoconiosis arose out of his
cod mine employment, and that his pneumoconiosisistotaly disabling. 20 C.F.R. 88§ 718.1, 718.202,
718.203 and 718.204. | must consider al of the evidence pertaining to his second claim to determine
whether there has been a change in conditions or a mistake of fact by ALJ Brown; new evidence is not
required for me to reach a determination that there has been a mistake of fact. O’ Keefe v. Aerojet-
General Shipyards, Inc., 404 U.S. 254 (1971); Jessee v. Director, OWCP, 5 F.3d 723 (4" Cir.
1993). Because the underlying claim isaduplicate claim, in order to be entitled to benefits, Mr.
Edwards would aso need to establish amaterid changein conditions snce hisinitia claim was denied.
20 C.F.R. 8 725.309(d); see Lisa Lee Mines . Director, OWCP, 86 F.3d 1358, 1363 (4" Cir.
1996). Because| find that he has not established a change in conditions, the medica evidence from his
initia claim will not be addressed in this decison and order.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Factual Background and the Claimant’ s Testimony

Mr. Edwards testified that he worked nineyearsin coa mining. Tr. at 13, 22-25. Hislagt job,
from 1978 to 1983, wasin the centra machine shop, where he welded and worked on tipples. He did
not do any heavy lifting in that job. Tr. at 15-16. Examples of the work he did included repairing
broken tipples by replacing engines and welding holes. He said it was adusty job, requiring him to
blow dust off the tipple with an air hose in order to make repairs. He did not have arespirator. Tr. at
16-17, 27-28. He quit working in the minesin March 1983 because he was taken off work by his
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doctor, Doctor Smiddy, because of the condition of hislungs. Tr. a 17-18.

Mr. Edwards said he takes several medications for his breathing, and has been on oxygen off
and on. Heisdill being treated by Dr. Smiddy. Tr. a 18. He said his bresthing has worsened since
his previous hearing. He could walk alittle further then. He gets so out of breath he hasto sit down.
He spends mogt of histime watching TV. Sometimes he goes shopping with hiswife, and when he
fedsable, can go up and down theaides. Tr. a 19-20. He notices his breathing more at night
because he “smothers” when he lies down. He receives Socia Security, and Westmoreland Coal
Company pays for his medications through Virginia Workers Compensation.? Tr. at 20.

Mr. Edwards last cod mine employment wasin Virginia DX 35. Theeforethisclamis
governed by the law of the 4th Circuit. Shupe v. Director, OWCP, 12 B.L.R. 1-200, 1-202 (1989)
(en banc).

Length of Employment

The Clamant aleged nine years of cod mining employment. Based on records maintained by
Westmoreland Coa Company, DX 41-4, ALJ McCarthy found that the Claimant accumulated seven
years of cod mine employment, reflecting some bresksin his employment with Westmordland. DX 41-
53. A smilar record submitted in connection with the current claim confirms that caculation asto
Westmoreland. DX 35. Based on additional employment reflected in Socid Security and United Mine
Workers records, the Director found 7.85 years of coa mine employment. DX 4, 5, 37. The
Employer concurred. Tr. a 5. | find that Mr. Edwards has 7.85 years of cod mine employment.

Materid Change in Conditions

In aduplicate claim, the threshold issue is whether there has been amaterid changein
conditions since the previous claim was denied. Thefirst determination must be whether Mr. Edwards
has established with new evidence that he suffers from pneumoconiosis or other pulmonary or
respiratory imparment sgnificantly related to or aggravated by dust exposure. Absent afinding that he
suffers from such an impairment, none of the eements previoudy decided againgt him can be
edablished, and his dlaim must fail, because aliving miner cannot be entitled to black lung benefits
unless heistotaly disabled based on pulmonary or respiratory impairments. Nonrespiratory and
nonpulmonary imparments are irrdlevant to establishing tota disability for the purpose of entitlement to
black lung benefits. Jewell Smokeless Coal Corp. v. Street, 42 F.3d 241 (4™ Cir. 1994); Beatty V.
Danri Corp., 16 B.L.R. 1-11, 1-15 (1991), aff’d. 49 F.3d 993 (3d Cir. 1995). Aswill be discussed
in detail below, the medicad evidence filed in connection with his current claim does not establish thet the
Claimant has pneumoconios's or any other pulmonary or respiratory impairment which istotaly

2The Claimant filed for Workers Compensation in 1983 based on lung disease; the case was settled by an agreement
with Westmoreland that characterized his condition as an injury resulting from inhaing fumes rather than as an occupational

disease. DX 3.
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disabling. Thus| find that he has not established that amaterid change in conditions has occurred.

Medica Evidence

Chedt X-rays

Chest x-rays may reved opacities in the lungs caused by pneumoconiosis and other diseases.
Larger and more numerous opacities result in greater lung impairment. The quality standards for chest
x-rays and their interpretations are found at 20 C.F.R. § 718.102 and Appendix A of Part 718. The
following table summarizes the x-ray findings available in connection with the current cdlam and requests
for modification. Qudifications of physicians are abbreviated asfollows. B= NIOSH certified B-
reader; BCR= board-certified in radiology; BCP=board-certified in pulmonology; BCl= board-
certified in interna medicine. Readers who are board-certified radiologists and/or B-readers are
classfied asthe most quaified. See Mullins Coal Co. v. Director, OWCP, 484 U.S. 135, 145n. 16
(1987); Old Ben Coal Co. v. Battram, 7 F.3d 1273, 1276 n.2 (7th Cir. 1993). B-readers need not
beradiologists. Film quality codesare 1, Good; 2, Acceptable, with no technical defect likely to impair
classfication of the radiograph for pneumoconiosis, 3, Poor, with some technical defect but il
acceptable for classfication purposes; and 4 or U/R, Unacceptable. The existence of pneumoconioss
may be established by chest x-rays classified as category 1, 2, 3, A, B, or C according to ILO-U/C
International Classification of Radiographs. A chest x-ray classfied as category “0,” including
subcategories 0/-, 0/0, 0/1, does not congtitute evidence of pneumoconiosis. 20 C.F.R. § 718.102(b).
Small opacities (1, 2, or 3) (in ascending order of profusion) may classified as round (p, g, r) or
irregular (s, t, u), and may be evidence of “simple pneumoconioss” Large opacities may be classfied
asA, B or C, inascending order of Sze, and may be evidence of “complicated pneumoconioss.”

Exhibit Date of Reading Physician Him | ILO- I nterpretation or

Number X-ray/ Name and Qua | UIlC Impression
Date Read Qudifications ity | Class.

EX 3 02/29/00 Dahhan 3 Film completely negative
08/28/00 BCP, BCI, B

DX 64 02/29/00 Spitz 2 No parenchymal or pleural
04/15/00 BCR. B abnormalities consistent with

’ pneumoconiosis; linear strands at
lung base

DX 63 02/29/00 Meyer 2 No parenchymal or pleural

03/24/00 BCR. B abnormalities consistent with

pneumoconiosis; linear fibrosis
scarring both bases suggesting
post-inflammatory scarring or
sequelae of aspiration




Exhibit Date of Reading Physician Him | ILO- | nterpretation or
Number X-ray/ Name and Qua | U/C Impression
Date Read Qudifications ity | Class.
DX 62 02/29/00 Wiot 3 No parenchymal or pleural
03/21/00 BCR. B abnormalities consistent with
' pneumoconiosis; disc atelectasis
both bases
DX 53 02/29/00 Scott 1 No parenchymal or pleural
03/02/00 BCR. B abnormalities consistent with
! pneumoconiosis, few small
calcified granulomata due to healed
histoplasmosis; focal atelectasis
both lower lungs
DX 53 02/29/00 Wheder 1 No parenchymal or pleural
03/02/00 BCR. B abnormalities consistent with
’ pneumoconiosis; minimal discoid
atelectasis lower lungs
DX 58 02/29/00 McSharry No evidence of pneumoconiosis,
20/29/00 BCl. BCP mild atelectasis |eft base
EX 2 04/30/99 Kim 2 No parenchymal or pleural
08/01/00 BCR. B abnormalities consistent with
' pneumoconiosis; several linear
atelectasisin bases; small calcified
granulomata right apex
EX1 04/30/99 | Wheder 2 No parenchymal or pleural
07/20/00 BCR. B abnormalities consistent with
! pneumoconiosis; minimal discoid
atelectasis or few linear scarsin
bases and CPAs
EX1 04/30/99 Scott 2 No parenchymal or pleural
07/20/00 BCR. B abnormalities consistent with
' pneumoconiosis; minimal discoid
atelectasis or linear scars bases
DX 60 04/30/99 Meyer 1 No parenchymal or pleural
06/30/99 BCR. B abnormalities consistent with
' pneumoconiosis, calcified
granuloma right apex; linear
scarring or atelectasis both bases
DX 60 | 04/30/99 | Spitz 2 No parenchymal or pleural
06/08/99 BCR. B abnormalities consistent with

pneumoconiosis; linear strands at
lung bases




Exhibit Date of Reading Physician Him | ILO- | nterpretation or
Number X-ray/ Name and Qua | UIlC Impression
Date Read Qudifications ity | Class.
DX 56 04/30/99 | Wiot 1 No parenchymal or pleural
06/04/99 BCR. B abnormalities consistent with
' pneumoconiosis; disc atelectasis
both bases
DX 55 04/30/99 Dahhan 1 0/0 No parenchymal or pleural
04/30/99 BCP. BCl. B abnormalities consistent with
' ' pneumoconiosis; atelectasis | eft
base
DX 58 03/17/99 | Alexander® 1 11 Mild hyperinflation; small round
05/18/99 BCR. B p/s and irregular opacities bilaterally,
’ consistent with pneumoconiosis;
no pleural abnormdlities; linear
scarring |eft lower zone; 5 mm
granuloma right upper zone
DX 58 03/08/99 Smiddy Unusual linear densitiesin the
03/08/99 BCI bases; infiltrates at |eft base
dlightly clearer in comparison with
02/22/99
DX 58 02/22/99 Smiddy Pneumoconiosis, interstitial lung
02/22/99 BClI disease, emphysema and new
pneumonia at left base
EX 3 02/13/99 Dahhan 1 Film completely negative
08/28/00 BCP, BCI, B
DX 64 02/13/99 Spitz 1 No parenchymal or pleural
03/31/00 BCR. B abnormalities consistent with
’ pneumoconiosis; linear strands at
lung base; questionable nodule
right apex
DX 63 02/13/99 Meyer 1 No parenchymal or pleural
03/24/00 BCR. B abnormalities consistent with
' pneumoconiosis; lingular scarring
increasing, can't exclude neoplasm

3In acover letter, Dr. Alexander stated, “Changes of simple Coal Worker’s Pneumoconiosis are present, although . . .
[he] demonstrate[s] low profusion of small opacities.”
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Exhibit Date of Reading Physician Him | ILO- | nterpretation or
Number X-ray/ Name and Qua | UIlC Impression
Date Read Qudifications ity | Class.
DX 54 02/13/99 Wiot 1 No parenchymal or pleural
02/24/00 BCR. B abnormalities consistent with
' pneumoconiosis; disc atelectasis
left baset
DX 58 01/05/99 Smiddy Pneumoconiosis and interstitial
01/05/99 BCI change; emphysemaand old
chronic scarring
DX 58 07/09/98 Smiddy COPD, old pneumoconiosis, old
07/09/98 BCI changes of interdtitial lung disease
DX 58 03/11/98 Smiddy Old scarring; new discoid scar left
03/11/98 BClI base; interstitial lung disease
EX3 01/16/98 Dahhan 1 Film completely negative
08/28/00 BCP, BCI, B
DX 64 01/16/98 | Spitz 1 No parenchymal or pleural
03/31/00 BCR. B abnormalities consistent with
’ pneumoconiosis, basilar linear
strands
DX 63 01/16/98 Meyer 1 No parenchymal or pleural
03/24/00 BCR. B abnormalities consistent with
’ pneumoconiosis; linear fibrosis left
base
DX 54 01/16/98 Wiot 1 No parenchymal or pleurd
02/24/00 BCR. B abnormalities consistent with
' pneumoconiosis; disc atelectasis
left base
DX 58 01/16/98 Cassedy Linear density in lingulalikely
01/16/98 | Unknown scarmng
EX 3 12/28/97 Dahhan 1 Film completely negative
08/28/00 BCP, BCI, B
DX 64 12/28/97 Spitz 1 No parenchymal or pleural
03/31/00 BCR. B abnormalities consistent with
’ pneumoconiosis; linear strands as
lung bases

4In his cover letter, Dr. Wiot said that the disc atelectasis varied in degree in the various studies and is not related to
coal dust exposure. DX 54.
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Exhibit Date of Reading Physician Him | ILO- | nterpretation or
Number X-ray/ Name and Qua | UIlC Impression
Date Read Qudifications ity | Class.
DX 63 12/28/97 Meyer 1 No parenchymal or pleural
03/24/00 BCR. B abnormalities consistent with
' pneumoconiosis; linear fibrosis
both bases
DX 54 12/28/97 Wiot 1 No parenchymal or pleurdl
02/24/00 BCR. B abnormalities consistent with
! pneumoconiosis; disc atelectasis
both bases
DX 64 09/21/97 Spitz 2 Film completely negative
03/31/00 BCR, B
DX 63 | 09/21/97 | Meyer UR
03/24/00 BCR, B
EX 3 09/21/97 Dahhan 3 No parenchymal or pleural
08/28/00 BCP. BCI. B abnormalities consistent with
' ’ pneumoconiosis
DX 54 09/21/97 Wiot U/R
02/24/00 BCR, B
DX 58 03/11/97 Smiddy Old interstitial lung disease,
03/11/97 BClI chronic lung scarring,
pneumoconiosis; ho change since
03/07/96
EX 3 01/16/97 Dahhan 1 Film completely negative
08/28/00 BCP, BCI, B
DX 43 01/16/97 Cadtle 1 No parenchymal or pleural
09/15/97 BCP. BCI. B abnormalities consistent with
' ’ pneumoconiosis; linear atelectasis
|eft lower zone; few calcified
granulomas
DX 34 0V/16/97 | Spitz 1 No parenchymal or pleural
03/11/97 BCR. B abnormalities consistent with
! pneumoconiosis; linear strands at
left lung base
DX 33 01/16/97 Wiot 1 No parenchymal or pleural
03/10/97 BCR. B abnormalities consistent with

pneumoconiosis, disc atelectasis
left base




Exhibit Date of Reading Physician Him | ILO- | nterpretation or
Number X-ray/ Name and Qua | UIlC Impression
Date Read Qudifications ity | Class.
DX 32 01/16/97 Shipley 2 No parenchymal or pleural
02/19/97 BCR. B abnormalities consistent with
' pneumoconiosis; focal scar left
base
DX 31 01/16/97 Sargent 1 0/0 No parenchymal or pleural
01/16/97 BCP. BCl. B abnormalities consistent with
' ' pneumoconiosis; streaky
atelectasisin the lingulae
DX 58 12/28/96 Cassedy Small scattered areas of atelectasis
03/11/97 Unknown or infiltrate |eft lung base
DX 17 07/26/96 Cole 2 No parenchymal or pleural
08/18/96 BCR. B abnormalities consistent with
' pneumoconiosis
DX 18 07/26/96 Paranthaman 2 0/0 Film completely negative
07/26/96 | BCI, B
DX 58 03/07/96 Smiddy Old scarring; old fibrosis; minimal
DX 30 03/07/96 BClI old granulomas; no active process
in comparison with 02/28/95
DX 58 02/28/95 Smiddy Old scarring; old basilar fibrosis;
DX 30 02/28/95 BClI minimal old granulomas; element of
COPD
DX 58 | 08/30/94 | Smiddy Old scarring; basilar fibrosis;
DX 30 08/30/94 BCI probable element of COPD with
interstitial fibrosis superimposed;
old atelectasis left lung
DX 58 03/03/94 Smiddy Old scarring; old interstitial
DX 30 03/03/94 BClI scarring; old discoid change at left
base
DX 58 12/09/93 Smiddy Old changes as before described
DX 30 12/09/93 BCI
DX 58 05/11/93 Smiddy Old scarring as before noted
DX 30 05/11/93 BCI
DX 58 | 11/12/92 | Smiddy Bibasilar interstitial fibrosis
11/12/92 BCI dlightly improved, with old

granulomas, underlying
pneumoconiosis
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Exhibit Date of Reading Physician Him | ILO- | nterpretation or
Number X-ray/ Name and Qua | U/IC Impression
Date Read Qudifications ity | Class.
DX 30 01/31/92 | Saha Mild emphysema; no other
01/31/92 Unknown significant abnormalities
DX 30 01/27/92 Saha Minimal parenchymal process at
01/27/92 Unknown lung bases, probably chronic; mild
emphysema
DX 58 12/03/91 Smiddy Chronic five lobe prominence of
DX 30 12/03/91 BCI interstitial markings; old stable
granulomas; old steble scarring at
left base
DX 58 09/04/91 Smiddy Changes as described before with
DX 30 09/04/91 BClI dight increased markings at |eft
base
DX 30 03/17/91 Saha Lung fields show no infiltrative
03/17/71 Unknown process, small granuloma right
apex; no significant
cardiopulmonary disease process
DX 58 03/05/91 Smiddy Old chronic changes; basilar
DX 30 03/05/91 BCI scarring; fibrotic area at | eft base;
old granulomas
DX 58 03/06/90° | Smiddy Stable old chronic changes with
03/06/90 BClI interstitial fibrosis and
pneumoconiosis

Pulmonary Function Studies

Pulmonary function studies are tests performed to measure obstruction in the airways of the
lungs and the degree of impairment of pulmonary function. The greeter the resstance to the flow of air,
the more savere the lung impairment. The studies range from smple tests of ventilation to very
sophiticated examinations requiring complicated equipment. The most frequently performed tests
measure forced vital capacity (FVC), forced expiratory volume in one-second (FEV;) and maximum
voluntary ventilation (MVV). Thefollowing chart summarizes the results of the pulmonary function
gudies available in connection with the current claim and requests for modification. “Pre” and “post”
refer to adminigtration of bronchodilators. If only one figure appears, bronchodilators were not
adminigtered. The quality standards for pulmonary function studies are found at 20 C.F.R. § 718.103.

| nterpretations of x-rays taken before this date have been omitted because they pre-date the decision of ALJ
McCarthy on the previous claim. Some of the omitted x-rays were read by some readers as positive for pneumoconiosis,
profusion 1/0.
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The standards require that the studies be accompanied by two or three tracings of each test performed.
Ina“quaifying” pulmonary study, the FEV,; must be equal to or less than the applicable values st
forth in the tablesin Appendix B of Part 718, and either the FVC or MVV must be equa to or less
than the gpplicable table value, or the FEV;/FV C ratio must be 55% or less.

Ex. No. Age | FEV, | MVV | FVC Tra Compre- | Qud- Physician
Date Pre-/ | Pre-/ | Pre-/ | dngs hensor/ ify Impression
Physician | Height Post Post Post Cooper-
ation
DX 53 67 194 65 2.80 Yes No Mild to moderate
02/29/00 | 70" | 2.09 3.10 obstructive [ung
McSharry disease without
clear-cut
bronchodilator
responsiveness
DX 55 66 2.33 66 3.40 Yes Good/ No MVV invalid due
04/30/99 |173 | 245 |59 3.67 Good :giﬁjog;fif;;‘;
Dahhan cm reversible
obstructive
ventilatory defect;
no restrictive
abnormality
DX 58 66 19 3.12 No Good/ Yes Patient coughed
03/17/99 | 70" Good during entire test;
- Zadivar, Dahhan
Smi ddy and Renn®
reported asinvalid
study (DX 61)
DX 58 66 2.22 69 3.69 Yes Good/ No MVV outside
03/08/99 | 70" Good |95;| Cg;f_'detnce
. evel; Patien
Smi ddy coughed during al
forced maneuvers.
Zadivar reported
asvalid study;
Dahhan as
showing mild
obstruction; Renn
asinvalid (DX 61)

6Jo%ph J. Renn, 111, M.D., is board-certified in internal and pulmonary medicine and a B-reader. DX 61.
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Ex. No. Age | FEV, | MVV | FVC Tra Compre- | Qud- Physician
Date Pre-/ | Pre-/ | Pre-/ | dngs hensor/ ify Impression
Physician | Height Post Post Post Cooper-
ation
DX 58 65 2.35 77 3.85 Yes Good/ No Zaldivar reported
DX50 | 687 Good as valid study
with only fair
07/99/98 effort; Dahhan as
Smi ddy valid, norma
values;, Renn as
invaid (DX 61)
DX 58 64 1.90/ 3.83/ Yes Good/ No Zadivar and
03/11/97 | 68" 2.47 4.03 Good Dahhan reported
. as acceptable
Smi ddy study compatible
with asthma (DX
61)
DX 31 64 2.10 58 3.68 Yes Good/ No Mild obstruction,
01/16/97 | 68" 2.60 3.86 Good completely
reversible with
Sagan bronchodilator
consistent with
asthma; no
restriction; MVV
outside 95%
confidence
interval
DX 58 61 2.45 3.95 No No Fino reported as
DX 30 68" unacceptable (DX
08/30/94 “
Smiddy
DX 58 61 2.46 3.65 Yes No Fino and Zaldivar
DX 30 68" reported asinvalid
12/09/93 (DX 44
Smiddy

"The fact-finder must resolve conflicti ng heights of the miner recorded on the ventilatory study reportsin the claim.
Protopappasv. Director, OWCP, 6 B.L.R. 1-221, 1-223 (1983); Toler v. Eastern Assoc. Coal Co., 43 F.3d 109, 114, 116 (4" Cir.
1995). Asthereisavariance of 2" in the recorded height of the miner, | have taken the average height (69") in determining
whether the studies qualify to show disability under the regulations. None of the valid tests are qualifying to show disability,

whether considering the average height or the heights listed by the physicians who administered the testing.
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Ex. No. Age | FEV, | MVV | FVC Tra Compre- | Qud- Physician
Date Pre-/ | Pre-/ | Pre-/ | dngs hensor/ ify Impression
Physician Height Post Post Post Cooper-
aion
DX 58 60 2.30 3.62 Yes No
11/12/92 | 68"
Unknown
DX 10 63 2.16 76 3.82 Yes Good/ No Mild to moderate
07/26/96 | 685" | 229 |82 3.55 Fair obstructive -
Paranthaman abnormality; Fino
and Hippensteel
reported asinvalid
(DX 44)

Arteria Blood Gas Studies

Blood gas studies are performed to measure the ability of the lungs to oxygenate blood. A
defect will manifest itsdf primarily asafdl in arterid oxygen tenson ether a rest or during exercise. A
lower level of oxygen (O,) compared to carbon dioxide (CO,) in the blood indicates a deficiency in the
trandfer of gases through the aveoli which may leave the miner disabled. The quality standards for
arterial blood gas studies are found at 20 C.F.R. 8§ 718.105. The following chart summarizes the
arterid blood gas studies available in connection with his current claim and requests for modification.
The blood sample is andyzed for the percentage of oxygen (PO,) and the percentage of carbon dioxide
(PCO,) intheblood. A “qudifying” arterid gas study yidds vaues which are equd to or less than the
gpplicable vaues st forth in the tables in Appendix C of Part 718. If the results of ablood gas test at
rest do not satisfy Appendix C, then an exercise blood gastest can be offered. Tests with only one
figure represent studies at rest only. Exercise sudies are not required if medically contraindicated. 20
C.F.R. § 718.105(b). Mr. Edwards physicians have recommended against exercise tests. DX 13,
58.

Exhibit Date Physcian pCO, pO, Qudify Physcian
Number a rest at rest Impression
exercise exercise
DX 53 02/29/00 | McSharry 36 69 No Norma
DX 55 | 04/30/99 | Dahhan 35.7 75.6 No Normal
DX 31 | 01/16/97 | Sargent 36 71 No Normal
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Exhibit Date Phydician pCO, pO, Qudlify Physician
Number at rest at rest Impression
exercise exercise

DX 16 | 09/27/96 | Unknown 37 63 Yes

DX 14 | 07/26/96 | Paranthaman | 37 63 Yes Ranavaya reported as
technicaly acceptable
(DX 15)

DX 30 |01/22/92 | Unknown 37.5 69 No

Medical Opinions

Medical opinions are relevant to the issues of whether the miner has pneumoconioss, whether
the miner istotally disabled, and whether pneumoconiosis caused the miner’ s disability. A
determination of the existence of pneumoconiosis may be made if a physician, exercisng sound medical
judgment, notwithstanding a negative x-ray, finds that the miner suffers from pneumoconioss as defined
in § 718.201. 20 C.F.R. 88 718.202(a)(4). Thus, even if the x-ray evidenceis negative, medical
opinions may establish the existence of pneumoconioss. Taylor v. Director, OWCP, 9 B.L.R. 1-22
(1986). The medical opinions must be reasoned and supported by objective medical evidence such as
blood gas studies, €ectrocardiograms, pulmonary function studies, physica performance tests, physica
examination, and medica and work histories. 20 C.F.R. § 718.202(a)(4). Where totd disability cannot
be established by pulmonary function tests, arterial blood gas studies, or cor pulmonale with right-sided
heart failure, or where pulmonary function tests and/or blood gas studies are medically contraindicated,
tota disability may be nevertheless found, if a physician, exercising reasoned medica judgment, based
on medicaly acceptable clinica and laboratory diagnostic techniques, concludes that aminer’s
respiratory or pulmonary condition prevents or prevented the miner from engaging in employment, i.e.,
performing his usua coa mine work or comparable and gainful work. 20 C.F.R. § 718.204(b), ().
Quality standards for reports of physical examinations are found at 20 C.F.R. § 718.104. The record
contains the following medica opinions submitted in connection with Mr. Edwards current claim.

Dr. Smid

Joseph F. Smiddy, M.D., has been one of Mr. Edwards' treating physicians snce 1983. Dr.
Smiddy is board-certified in internd medicine. His interpretations of chest x-rays and pulmonary
function tests are reported on the tables above. Dr. Smiddy has diagnosed Mr. Edwards to have
pneumoconios's, chronic obstructive pulmonary disease (COPD), interdtitia lung disease, bronchitis
and emphysema. Dr. Smiddy has supported Mr. Edwards application for benefits from the outset,
being of the opinion that Mr. Edwardsistotally and permanently disabled by respiratory impairment
due to pneumoconiosis. Four letters of support from Dr. Smiddy expressing that opinion have been
entered into the record in connection with his current claim.
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Thefirgt, dated June 13, 1996, stated that Mr. Edwards was “one hundred percent totally and
permanently disabled based upon chronic obstructive pulmonary disease with old interdtitid pulmonary
fibrods and scarring and underlying pneumoconioss” DX 36.

The next, written March 18, 1997, referred to Mr. Edwards 14-year history of treatment with
bronchodilator medications, home aerosols and home oxygen following a 1983 diagnosis of
pneumoconiosis. DX 40.

On January 5, 1999, Dr. Smiddy wrote another letter in support of Mr. Edwards' application
for benefits. Dr. Smiddy Stated:

This sixty five year old white male has cod worker’ s pneumoconiosis well documented over
many years. Note the attached chest X-ray reports which document significant coa worker’s
pneumoconiosis on aserid basis back to 1983. This patient had significant coa dust exposure
and has had long-standing coad worker’s pneumoconiosis. He has dso had an eement of
superimposed interdtitial lung disease and COPD.

A copy of his most recent PFT report is attached and reflects support of his bronchodilator
medications which are keeping him dive. The patient has been severdy ill a times when off
bronchodilators.

The patient’ s current medications are: Theodur, Ativan, Pepcid, Zyloprim, Vanceril Inhder,
Prednisone, Nitro, Imdur, Nebulizer, Ventolin Inhaer and oxygen.

This patient has home oxygen which he uses a 2 liters per minute. He formerly smoked but
quit in 1968. He must continue al of his present medications in order to maintain his present
date of hedth and prevent prompt hospitaization. This patient has well documented
pneumoconioss with other problems as outlined, and in my opinion, his pneumoconioss done
would be sufficient to produce one hundred percent total and permanent disability for this

patient. . . .
DX 50. The pulmonary function tests and x-ray reports referred to in the letter (except for 1983 and
1984 x-ray reports interpreted as positive for pneumoconioss, classified 1/0, g/t, which were before
Judge McCarthy on theinitid clam) are included in the tables above.

On February 8, 1999, Dr. Smiddy wrote a letter to Mr. Edwards, stating:

This|etter isto re-cartify to you that | agree with the previous opinion you have on file from Dr.

Kely Taylor concerning the fact thet in his opinion and, additiondly, in my opinion, you should
not undergo a treadmill stresstest as a part of any pulmonary or lung evauation. Such testing
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would provide grester risk for you than benefit. It is aready known that you are severdly
disabled, totally and permanently, by pulmonary disease and require oxygen, home aerosol and
severa medications to maintain margind function.. If | can assi a any time, do not hesitate to
let me know.

DX 58.

Dr. Taylor

Kely D. Taylor, I, M.D., isageneral practice physician who has trested Mr. Edwards. Dr.
Taylor wrote two letters in connection with Mr. Edwards claim. On July 2, 1996, he wrote
recommending againg treadmill testing as being detrimental to Mr. Edwards hedth. DX 13. In aletter
dated March 19, 1997, addressed “ To whom it may concern,” he stated:

Mr. James C. Edwards has been my patient for a number of years. He has a history of
exposure to cod dust while working in and around the mines. At thistime heis suffering from
severe lung disease and istotaly disabled as the result of this. Since he has had a history of
exposure to cod dust and is bothered with pulmonary failure, it would be reasonable to assume
thet thisis a cause and effect involved in this Stuation.

DX 40.

Dr. Boyd

Arthur M. Boyd, M.D., isaso one of Mr. Edwards' treating physicians. On March 11, 2000,
Dr. Boyd wrote:

Mr. Edwards has severe asthmatic bronchitis and chronic pulmonary disease. Hevisits
my office frequently in moderate to severe disiress, athough heis heavily medicated. Hewasa
previous smoker . . . He was employed as a coa miner from 1975 to 1983 and developed
severe asthmatic bronchitis and chronic lung disease during that time. 1n 1983, he was retired
at the request of Dr. Joseph Smitty, pulmonologist in Kingsport, and later received his Socid
Security Disgbility in 1983. . . .

| have treated this patient only since September 5, 1997. Mogt dl of hisvists have
been related to problems with hislungs. Since that time, he has had numerous emergency room
vigts and admissions to the hospital for treetment of acute exacerbations of his chronic lung
disease. Heis steroid dependent and istaking Prednisone.. . . Theophyline. . . Albuterol
aerosol . . . Vanceil, and Ventalin inhder aswell.
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In regard to the questions listed on your letter, | do at least think in part that his
problems are due to occupationd dust exposure by his history, indicating that he was symptoms
[sic] free prior to working in the cod mines. The patient is intermittently oxygen dependent and
his breathing impairment has definitely limited his activities of daily living to aamost sedentary
lifestyle

CX 1

Dr. Paranthaman

On duly 26, 1996, S. K. Paranthaman, M.D., examined Mr. Edwards on behdf of the
Director. DX 12. Dr. Paranthaman is board-certified in internal and pulmonary medicine and a B-
reader. DX 19. Based upon his examination, which included the taking of occupationd and medica
higtories, physicd examination, chest x-ray, blood gas and pulmonary function testing, Dr. Paranthaman
diagnosed chronic obgtructive pulmonary disease and cardiac murmur, rule out mitra regurgitation.
With regard to the cause, he stated, “ Chronic obstructive pulmonary disease is due to cigarette
smoking. If more than 10 years of cod mine employment is documented, it may have aggravated the
condition. Cardiac condition is unrelated to coad mine employment.” He termed Mr. Edwards
functiona impairment “moderate.” Because the resting blood gas study met the standard for tota
disability set forth in the Regulations, he consdered Mr. Edwards to be totaly disabled from coad mine
work.

Dr. Sargent

On January 16, 1997, Dale Sargent, M.D. examined Mr. Edwards on behdf of the Employer.
DX 31. Dr. Sargent is board-certified in interna medicine and pulmonary disease. Based upon his
examination, which induded the taking of occupationa and medicd higtories, physica examination,
chest x-ray, blood gas and pulmonary function testing, Dr. Sargent concluded that Mr. Edwards was
not suffering from coa worker’s pneumoconiosis. The pulmonary function and clinicd history were
more consstent with asthma than with pneumoconiosis. Dr. Sargent found that Mr. Edwards retained
the respiratory capacity to perform hislast job in the mines. In adeposition taken on November 3,
1997, Dr. Sargent reiterated these opinions and disagreed with Dr. Smiddy’ s diagnoses based on the
reversibility of Mr. Edwards symptoms with medication. DX 45.

Dr. Dahhan

Abdul Kader Dahhan, M.D., reviewed Mr. Edwards medica records on several occasons
and also examined him on April 30, 1999. Dr. Dahhan is board-certified in interna and pulmonary
medicine, and a B-reader. Hisreport on the validity of pulmonary function sudies (DX 61) is reported
on the table above.

-18-



Dr. Dahhan issued areport of his examination of Mr. Edwards on May 7, 1999. DX 55. Mr.
Edwards reported working nine years in the mines, ending in 1983. He said he smoked one pack per
day for 17 years, but had quit 30 years before the examination. He reported symptoms of adaily
productive cough and intermittent wheezing. He was taking Theophyline, Prednisone, Ventolin inhaer,
Proventil by nebulizer, Vanceril inhder, and Imdur. He said he was short of breeth on exertion such as
walking 100'. He dso had chest pain on exertion, eased by rest or nitroglycerin.  His medica history
included stroke, gout peptic ulcer and anxiety. Examination of his chest showed good air entry with
scattered expiratory rhonci and wheeze. Results of arterial blood gas, spirometry and chest x-rays are
reported on the tables above. Medica records Dr. Dahhan reviewed are summarized in the report.
Based on the examination and review of records, Dr. Dahhan concluded that there were insufficient
objective findings to judtify a diagnods of pneumoconioss, based on anorma clinica evauation of the
chedt, variable airway obstruction responsive to bronchodilators, normal lung volumes and diffusion
capacity, adequate blood gas exchange and clear chest x-ray. He found Mr. Edwards to have no
pulmonary or respiratory disability. Reverghility of his obgtructive ventilatory defect weighed against
pneumoconiosis asacause. Dr. Dahhan thought it to be the result of previous smoking and bronchia
ashma. He sad even if there were radiologica evidence of pneumoconios's, Mr. Edwards retained the
respiratory functiona capacity to work in his previous job.

Dr. Dahhan prepared another report dated May 12, 2000, after reviewing additional records.
He again concluded that there was insufficient objective data to justify a diagnosis of cod workers
pneumoconioss. He diagnosed a mild obgtructive ventilatory defect, with sufficient cgpacity to continue
previous cod mining work. He said the obstructive ventilatory defect was not due to cod dudt, Sating:

.. . He has not had any exposure to coal dust since 1983, a duration of absence sufficient to
cause cessation of any indugtrid bronchitis that he may have had. His airway obstruction shows
variable response to bronchodilator therapy, this finding isincongstent with the permanent
adverse affects of coa dust on the respiratory system. Furthermore, hisfamily physicianis
treating him with multiple bronchodilators, indicating thet he believes that his condition is
responsve to such thergpy. Thisfinding isincongstent with the permanent adverse affects [Sic]
of cod dust on the respiratory system.

He atributed the airway obstruction to Mr. Edwards history of smoking and bronchia asthma. He
aso noted that Mr. Edwards' history of old cerebral vascular accident, coronary artery disease with
angina, gout, peptic ulcer disease and anxiety were dl unrelated to cod dust exposure. DX 64A.

Dr. Dahhan was deposed on October 11, 2000. Most of his practice consists of care of
patients with pulmonary conditions. Dep. a 7. He confirmed that he had examined Mr. Edwards and
reviewed his medica records on severa occasions. Dep. at 8-9. He opined that Mr. Edwards
symptom of shortness of breath was related to his heart rather than hislungs. Dep. at 12-13. He
agreed that the test findings and other data, including trestment with steroids and bronchodilators,
indicate that Mr. Edwards has an asthmatic condition. Dep. a 16-17. He said that the available data
does not support Dr. Smiddy’s conclusion that Mr. Edwards is disabled from a pulmonary standpoint.
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Dep. a 18. He sad that the amount of data available from 1983 to 2000 made him “ reasonably
confident” in his conclusions, including that Mr. Edwards does not have either “medica” or “legd”
pneumoconioss, the only finding on the tests given Mr. Edwards indicate hyperactive airway disease or
bronchial asthma, whichis not related to cod dust exposure. Dep. at 21-23. Dr. Dahhan concluded
that although Mr. Edwards might be disabled based on his non-pulmonary hedth problems, he has only
amild respiratory impairment caused by his asthma, such that he has the respiratory capacity to return
to hiswork inthe mines. Dep. at 23-24. EX 5.

Dr. McSharry

Roger J. McSharry, M.D., examined Mr. Edwards on behalf of the Employer on February 29,
2000. DX 53. Mr. Edwards described his occupational history, medica history and symptoms
smilarly as he had during previous examinations. Dr. McSharry’simpressions upon physicd
examination were that Mr. Edwards had some risk of pneumoconiosis as aresult of his nine yearsin the
mines, probable chronic obstructive pulmonary disease with asthmatic component, probable coronary
disease and mild reflux symptoms. Dr. McSharry dso performed chest x-ray, arteria blood gas and
pulmonary function testing, the results of which are reported on the tables above. Dr. McSharry
concluded that Mr. Edwards does not have pneumoconiosis based on negative x-ray, and mild to
moderate obstructive disease respongve to bronchodilators, which is more congstent with asthma than
pneumoconios's, aswell asreview of the records over time. He questioned Dr. Smiddy’ s diagnosis of
pneumoconiosis in the absence of objective test results supporting that concluson. He found the only
imparment to be an intermittent one, mainly asthma, which he said was not savere enough to interfere
with Mr. Edwards occupationdly. Dr. McSharry, too, sated that even if Mr. Edwards were
subsequently determined to have pneumoconioss, it would not change his opinion as to the cause or
degree of his respiratory abnormality.

Dr. McSharry was deposed on November 10, 2000. EX 6. Dr. McSharry is board-certified
in interna medicine, pulmonary medicine and critical care medicine. Dep. a 3. Heisadinician whose
practice is confined to patients with diseases of the lungs. Dep. & 5. Dr. McSharry confirmed that he
had examined Mr. Edwards, and reviewed additional records in preparation for the deposition. Dep.
at 6-7. Dr. McSharry dtated that variable shortness of breath, a symptom described by Mr. Edwards
during his examination, “are halmarks of reversble lung disease which is asthma or asthmatic
bronchitis’ among other diseases. Dep. a 9. His only sgnificant finding on examination from a
cardiopulmonary standpoint was wheezing on forced expiratory efforts. Dep. a 10. The medications
Mr. Edwards was taking were generally used for treatment of reversible obstructive lung disease such
as asthmaand asthmatic bronchitis. Dep. at 11. Arterid blood gas and diffusion capacity studies were
inthe norma range. Dep. a 13-14. Spirometry showed mild to moderately reduced airflow, with a
tendency toward improvement with bronchodilator. Dep. a 14. He disagreed with Dr. Boyd' s opinion
that Mr. Edwards asthmawas due to coa dust exposure. Dep. at 17. He assessed Mr. Edwards
asthmaand pulmonary impairment as “fairly mild.,” and said he would not be disabled based on
pulmonary impairments. He reiterated that he did not think that Mr. Edwards has pneumoconioss.
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Dr. Zddivar

George L. Zddivar, M.D., reviewed Mr. Edwards medical records on behaf of the Employer
on severa occasons between 1986 and 2000. Dr. Zddivar is board-certified in interna medicine,
pulmonary diseases and deep disorder medicine, and a B-reader. His report on the results of
ventilatory studies (DX 61) isreflected in the above table. Reports he has made in connection with the
current claim, in which he opines that the record does not support a finding of pneumoconiosis, include
one dated October 10, 1997, DX 44, which is accurately summarized in ALJ Brown’s decison.

On June 8, 1999, Dr. Zddivar reported that he had reviewed additiona records. DX 56. He
concluded that there was no evidence of pneumoconioss, that there was amild, variable respiratory
impairment present due to asthma; and that Mr. Edwards was not disabled from his usua coa mine
work from a pulmonary standpoint. Findly, Dr. Zadivar concluded that even if Mr. Edwards had
smple pneumoconioss, it would not change the conclusions regarding his pulmonary capacity and
ability to return to work.

In areport dated May 22, 2000, Dr. Zadivar summarized his previous reviews and described
the new records he had reviewed. Based on dl the records available to him, he concluded:

... Mr. Edwards, who has had asthmatic symptoms for many years without any evidence of
airway obstruction by previous tests, by 1999 had developed airway obstruction of variable
degree. Attimesit wasmild and & times, moderate. At times the obstruction wasreversible
and a timesnot. The diffusion capacity was normd in most of the tests, even up to hislast
testing. The chest x-ray failed to show pneumoconiosis. He has been treated by his physician
with bronchodilators in what appears to be adequate amounts. Therefore, the diagnosis of
ashmaisnot in doubt . . . It istrue that there are some miners who are asthmatics. Those
individuals tend to have worse breathing capacity over a period of time than cod minerswho
are not ashmatic. This has been investigated in some studies. . . findings.. . . aso show worse
breathing capacity in individuas who have hyerresponsive airway disease and who are not cod
miners. Coa worker’s pneumoconioss has never been implicated as a cause of asthma

Taking dl of thisinto consideration, my answer [Sc] to your questions are as follows.

1 Thereis not sufficient objective evidence to justify a diagnosis of cod worker’s
pneumoconiosisin this case.

2. Thereis a pulmonary impairment present. The impairment is not attributable to cod
worker’ s pneumoconiosis but it is entirdy the result of asthma. From the pulmonary
standpoint, according to dl of these tests, Mr. Edwards is capable of performing his
usua coa mining work or work acquiring [Sic] Smilar exertion. Itis, of course,
understood that he has to take bronchodilators for the trestment of asthmawhile
performing any kind of work.

3. Even if Mr. Edwards had cod worker’ s pneumoconios's, which according to al of
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these records he does not have, my opinion regarding the cause of his pulmonary
bresthing abnormadities and his ability to work would remain the same as | have given
here.

Gregory J. Fino, M.D., dso reviewed Mr. Edwards medical records on several occasions
between 1988 and 2000. Dr. Fino is board-certified in internal medicine and pulmonary disease, and a
B-reader. DX 68. Hisx-ray readings are entered on the table above. In hisreport dated October 13,
1997, DX 44, he concluded that there was insufficient objective medical evidence to judtify adiagnosis
of pneumoconioss. He thought Mr. Edwards had amild respiratory impairment secondary to asthma
which was not disabling.

Dr. Fino’'s June 7, 1999, report summarized the new records he had reviewed. He again
concluded that there was insufficient objective medica evidence to judtify a diagnosis of
pneumoconioss. Dr. Fino stated he did not believe that Mr. Edwards suffered from an occupationally
acquired pulmonary condition. He stated that Mr. Edwards had a mild respiratory impairment as a
result of asthma, but was not partidly or totaly disabled from returning to hislast mining job. He said
his opinion regarding the cause and degree of impairment would be no different even if there were
radiographic evidence of smple pneumoconiosis. DX 56.

In his report dated May 23, 2000, Dr. Fino summarized the new records he had reviewed,
including pulmonary function studies, chest x-rays, medica record reviews by other doctors, and the
report of examination by Dr. McSharry. Dr. Fino stated that the new information did not cause him to
change any of his previous conclusons, as it was consistent with the diagnosis of asthma, which “is not
caused, contributed to, or aggravated by the inhaation of coa mine dust.” DX 68.

Dr. Cadle

James R. Cadtle, M.D., dso reviewed medica records in this case on behaf of the Employer
on severd occasions. Dr. Cadtleis board certified in internad medicine and pulmonary diseases, and a
B-reader. DX 68. Hisx-ray readings are summarized on the table above. He prepared areport
dated September 22, 1997, DX 43, and was deposed on November 10, 1997, in connection with the
current clam, DX 46. Dr. Castle concluded that Mr. Edwards did not have pneumoconiosis and no
sgnificant respiratory impairment. In his opinion, Mr. Edwards was suffering from mild obstructive
arways disease due to asthma, which was reversible with medication.

In his report dated June 14, 1999, based on his review of the documents summarized in the

report, Dr. Castle again concluded that Mr. Edwards did not suffer from pneumoconiosis. He stated
that nine years of exposure to coa dust “would be very questionable as to being sgnificant enough to
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cause him to develop cod workers pneumoconioss if he were a susceptible host.” Two other risk
factors for development of lung disease were his history of smoking and bronchid asthma. He found
recent X-rays to be negative for pneumoconios's, and physiologic studies “indicative of only very mild
arway obstruction with some degree of reversihility” with results “well above federd disability
gandards.” He attacked Dr. Smiddy’ s conclusion of disability as being unsupported by objective data,
including pulmonary function data attached to his (Smiddy’s) report. DX 57.

Dr. Cadtle sfind report is dated May 26, 2000. He recounted his and others conclusions
from previous reports that Mr. Edwards suffers from bronchiad asthma, but not pneumoconios's, and
that he is not disabled. He also reviewed new examination reports, radiographic reports, pulmonary
function sudies, and vaidation reports. His conclusons that Mr. Edwards does not have
pneumoconiosis, and that he is not disabled by arespiratory impairment, were unchanged. He stated
that the results of the pulmonary function studies, showing reversible airway obstruction, were
cons stent with asthma, but not consistent with pneumoconioss. He dso dated that even if Mr.
Edwards had a positive x-ray study, the physiologica studies did not show evidence of impairment.
DX 68.

Dr. Hippengted

Kirk E. Hippengted, M.D., examined Mr. Edwards in 1983, and reviewed his medical records
on severd occasions thereafter on behdf of the Employer. Dr. Hippengted is dso board-certified in
internal medicine and pulmonary disease and a B-reader. DX 68. In areport dated October 14,
1997, DX 44, he, too, found no pneumoconiosis or permanent impairment.

In his report dated June 15, 1999, Dr. Hippensted summarized the medicd records he had
reviewed and concluded that Mr. Edwards did not have coa workers pneumoconiosis or any coa
dust related disease of hislungs. He aso concluded that the findings did not show disability from a
pulmonary standpoint. DX 57.

Dr. Hippensted’ s last report, dated May 30, 2000, reviewed the findings contained in reports
of record reviews and x-ray and pulmonary function reports submitted during the previous year. Dr.
Hippensted stated,

After reviewing the additional records above the conclusions reached in my prior reportsin this
case are corroborated. The evidence shows with a reasonable degree of medical certainty that
this man does not have coa workers pneumoconioss and that he does not have pulmonary
function impairment referable to his cod dust exposure. The partidly reversible pulmonary
impairment found on this man is variable and not of a permanent degree enough to keep him
from working at his regular job inthe mines. The partid revershility isagaing cod workers
pneumoconios's as a cause, but is consstent with an asthmatic and cigarette smoking history
that have nothing to do with his prior cod dust exposure. This meansthat even if it were
dipulated that coal workers' pneumoconiosis were present in this case, then it could il be
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dated that this variable impairment is not congstent with causation from cod workers
pneumoconioss, and is not impairing enough on a permanent basis to keep him from working a
his previous job in the mines with a reasonable degree of medica certainly [dSc].

DX 68.

Dr. Spagnolo

Samud V. Spagnolo, M.D., adso reviewed some of Mr. Edwards medica records, listed in his
report dated September 25, 2000. DX 4. Dr. Spagnolo is board-certified in pulmonology and interna
medicine. Dr. Spagnolo concluded that “the evidence is not just sufficient but overwhelming that Mr.
Edwards does not have any chronic redtrictive or obstructive pulmonary disease arising out of coamine
employment.” He based this conclusion on the absence of any consstent physica, laboratory or
radiographic findings indicating interdtitial disease congstent with pneumoconioss, coupled with
intermittent symptoms such as occasiond decreased bresth sounds and wheezing responsive to
therapy. He went on to state, “Mr. Edwards medica history, physical findings, spirometry, blood gas
results, chest radiographs, and his response to medications are virtually diagnostic of acute and chronic
ashma” He aso concluded that Mr. Edwardsis not partidly or totally disabled based on a pulmonary
or respiratory impairment attributable to employment as aminer.
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Exigence of Pneumoconios's

The regulations define pneumoconioss broadly:

For the purpose of the Act, “pneumoconioss’ means a chronic dust disease of the lung and its
sequelag, including respiratory and pulmonary impairments, arising out of cod mine
employment. This definition includes, but is not limited to, cod workers pneumoconios's,
anthracoslicoss, anthracos's, anthrosilicos's, massive pulmonary fibros's, progressive massive
fibrogs, dlicogs or slico-tuberculos's, arising out of cod mine employment. For purposes of
this definition, a disease “arising out of cod mine employment” includes any chronic pulmonary
disease resulting in respiratory or pulmonary imparment significantly related to, or subgtantialy
aggravated by, dust exposure in cod mine employment.

20 C.F.R. §718.201. Thisdefinition of pneumoconioss (*lega pneumoconioss’) encompasses many
more diseases than does aclinica diagnosis of cod workers pneumoconioss (“medica
pneumoconiosis’). See Barber v. Director, OWCP, 43 F. 3d 899, 901 (4™ Cir. 1995); Hobbs v.
Clinchfield Coal Co., 45 F.3d 819, 821-822 (4" Cir. 1995); Kline v. Director, OWCP, 877 F.2d.
1175, 1178-1179 (3" Cir. 1989). In this case, letters from Mr. Edwards’ treating physicians and other
medica records indicate that he has been diagnosed with pneumoconiosis, COPD, intertitia lung
disease and emphysema, dl of which can be encompassed within the definition of legal pneumoconiosis.
Richardson v. Director, OWCP, 94 F.3d 164 (4" Cir. 1996); Warth v. Southern Ohio Coal Co.,
60 F.3d 173 (4" Cir. 1995).

20 C.F.R. 8§ 718.202(a) provides that afinding of the existence of pneumoconiosis may be
based on (1) chest x-ray, (2) biopsy or autopsy, (3) application of the presumptions described in 88§
718.304,2 718.305° or 718.306, or (4) aphysician exercising sound medica judgment based on
objective medical evidence and supported by areasoned medica opinion. There is no evidence that
Mr. Edwards has had a lung biopsy, and, of course, no autopsy has been performed. None of the
presumptions apply, because the evidence does not establish the existence of complicated
pneumoconios's, he filed his dlaim after January 1, 1982, and heis ill living. In order to determine
whether the evidence establishes the existence of pneumoconiogs, therefore, | must consider the chest
x-rays and medica opinions. Absent contrary evidence, evidence relevant to either category may

8 rrebuttable presumption of total disability or death due to pneumoconiosisif there is adiagnosis of chronic dust
disease of the lung based on x-rays showing one or more large opacities, biopsy or autopsy showing massive lesions, or diagnosis
in accord with acceptable medical procedures of a condition which could reasonably be expected to yield the same results
(“complicated pneumoconiosis’).

9Rebuttable presumption of total disability due to pneumoconiosis for a miner employed for 15 or more years with
negative x-rays but other evidence of atotally disabling respiratory or pulmonary impairment. This presumption is not

applicable to claims filed on or after January 1, 1982. 20 C.F.R. § 718.305(€).

10Applicable only to deceased miners.
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edtablish the existence of pneumoconiosis. In the face of conflicting evidence, however, | must weigh al
of the evidence together in reaching my finding whether the Claimant has established that he has
pneumoconioss. Island Creek Coal Co. v. Compton, 211 F.3d 203, 211 (4™ Cir. 2000); Penn
Allegheny Coal Co. v. Williams 114 F.3d 22 (3" Cir. 1997).

Pneumoconiosisis a progressive and irreversble disease. Asagenerd rule, therefore, more
weight is given to the most recent evidence. See Mullins Coal Co. of Virginia v. Director, OWCP,
483 U.S. 135, 151-152 (1987); Eastern Associated Coal Corp. v. Director, OWCP, 220 F.3d 250,
258-259 (4" Cir. 2000); Rochester & Pittsburgh Coal Co. v. Krecota, 868 F.2d 600, 602 (3 Cir.
1989); Sanford v. Director, OWCP, 7 B.L.R. 1-541, 1-543 (1984); Tokarcik v. Consolidated
Coal Co., 6 B.L.R. 1-666, 1-668 (1983); Call v. Director, OWCP, 2 B.L.R. 1-146, 1-148-1-149
(1979). Thisruleisnot to be mechanicaly applied to require that later evidence be accepted over
earlier evidence. Woodward v. Director, OWCP, 991 F.2d 314, 319-320 (6" Cir. 1993); Adkins v.
Director, OWCP, 958 F.2d 49 (4™ Cir. 1992); Burns v. Director, OWCP, 7 B.L.R. 1-597, 1-600
(1984).

Severd of the x-rays pertaining to the current claim in this case either were not reed for the
presence of pneumoconiosis, or were not classfied as required by the Regulations, and are of little or
no probative value. DX 30 and 58. Of the available x-rays which have been classified in accordance
with the requirements of the Regulations, only one, dated March 17, 1999, has been read by one
reviewer, Dr. Alexander, to be positive for pneumoconiosis. The rest have been read as negative by
many readers. For cases with conflicting x-ray evidence, the Regulations specificaly provide,

Where two or more X-ray reports are in conflict, in evaluating such X-ray reports
condderation shal be given to the radiologica qudifications of the physicians interpreting such
X-rays.

20 C.F.R. § 718.202(a)(1); Dixon v. North Camp Coal Co., 8 B.L.R. 1-344 (1985); Melnick v.
Consolidation Coal Co., 16 B.L.R. 1-31, 1-37 (1991). Readers who are board-certified radiologists
and/or B-readers are classfied as the most qudified. The qudifications of a certified radiologist are at
least comparable to if not superior to aphysician certified as a B-reader. Roberts v. Bethlehem Mines
Corp., 8 B.L.R. 1-211, 1-213 n.5 (1985). Gresater weight may be accorded to x-ray interpretations of
dudly qudified physcians. Sheckler v. Clinchfield Coal Co., 7 B.L.R. 1-128, 1-131 (1984). A
judge may consider the number of interpretations on each sde of theissue, but not to the excluson of a
qualitative evauation of the x-rays and their readers. Woodward, 991 F.2d at 321; see Adkins, 958
F.2d at 52.

All but one of the many chest x-ray interpretations available in connection with the duplicate
clam and requests for modification have been found to be negative for pneumoconiosis by well-
qudified physicians, including pulmonologigts, radiologists, and B-readers. Thereisno bassin the
record to discount those overwhemingly negative readings. Mr. Edwards cannot be found to have
pneumoconiods on the basis of the x-ray evidence.
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| must next consider the medica opinions. The Claimant can establish that he suffers from
pneumoconiosis by well-reasoned, well-documented medical reports. A “documented” opinion isone
that setsforth the clinica findings, observations, facts, and other data upon which the physician based
the diagnosis. Fieldsv. Isand Creek Coal Co., 10 B.L.R. 1-19, 1-22 (1987). An opinion may be
adequately documented if it is based on items such as a physical examination, symptoms, and the
patient'swork and socid histories. Hoffman v. B& G Construction Co., 8 B.L.R. 1-65, 1-66 (1985);
Hessv. Clinchfield Coal Co., 7 B.L.R. 1-295, 1-296 (1984); Justusv. Director, OWCP, 6 B.L.R.
1-1127, 1-1129 (1984). A "reasoned” opinion is one in which the judge finds the underlying
documentation and data adequate to support the physician's conclusions. Fields, supra. Whether a
medical report is sufficiently documented and reasoned is for the judge to decide as the finder-of-fact;
an unreasoned or undocumented opinion may be given little or no weight. Clark v. Karst-Robbins
Coal Co., 12 B.L.R. 1-149, 1-155 (1989) (en banc). An unsupported medical conclusonisnot a
reasoned diagnosis. Fuller v. Gibraltar Corp., 6 B.L.R. 1-1291, 1-1294 (1984). A physician's report
may be regjected where the basis for the physician's opinion cannot be determined. Cosaltar v. Mathies
Coal Co., 6 B.L.R. 1-1182, 1-1184 (1984). An opinion may be given little weight if it is equivoca or
vague. Griffith v. Director, OWCP, 49 F.3d 184, 186-187 (6th Cir. 1995); Justice v. IsSand Creek
Coal Co., 11 B.L.R. 1-91, 1-94 (1988); Parsons v. Black Diamond Coal Co., 7 B.L.R. 1-236, 1-
239 (1984).

The qudifications of the physcians are rdlevant in ng the respective probative values to
which their opinions are entitled. Burnsv. Director, OWCP, 7 B.L.R. 1-597, 1-599 (1984). More
weight may be accorded to the conclusions of atreeting physician as he or sheis more likely to be
familiar with the miner's condition than a physician who examines him episodicaly. Onderko v.
Director, OWCP, 14 B.L.R. 1-2, 1-6 (1989). However, ajudge "is not required to accord greater
weight to the opinion of a physcian based solely on his status as dlamant's tregting physician. Rather,
thisis one factor which may be taken into consderation in
... weighing . . . themedicd evidence. . ." Tedesco v. Director, OWCP, 18 B.L.R. 1-103, 1-105
(1994).

In this case, three of Mr. Edwards' treating physicians have opined that he has or may have
pneumoconiosis and is disabled by it. None of those opinions, however, is well-documented or well-
reasoned. On the contrary, the objective testing Smply does not support those opinions, either asto
the cause of any respiratory problems, or as to the extent of any impairment. Of the vaid pulmonary
function tests, only the most recent show obstructive disease not entirely reversible by bronchodilators.
Although two 1996 blood gas studies resulted in qualifying values, three more recent studies have not.
One examiner, Dr. Paranthaman, gave an equivoca opinion that Mr. Edwards lung disease “ may have
been aggravated” by cod dug, if he was employed in the mines for more than ten years, which he was
not. Since then, Mr. Edwards has been examined repeatedly by pulmonary experts who have opined
that he does not have pneumoconiosis and is not disabled by any respiratory or pulmonary impairment
(Sargent, Dahhan and McSharry). Their opinions are supported by equaly well quaified doctors who
have reviewed Mr. Edwards medical records extensvely (Zadivar, Fino, Castle, Hippensted and
Spagnolo). | find that their opinions are entitled to grester weight, and conclude that the evidence does
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not establish that Mr. Edwards has pneumoconiosis.

Causa Relationship Between Pneumoconioss and Cod Mine Employment

The Regulations provide for a rebuttable presumption that pneumoconioss arose out of cod
mine employment if aminer with pneumoconios's was employed in the mines for ten or more years. 20
C.F.R. § 718.203(b). Mr. Edwards was employed as a miner for only seven to eight years, and
therefore would not be entitled to the presumption. Because | have concluded that the evidence does
not establish that Mr. Edwards has pneumoconios's, however, thisissue is moot.

Tota Disability

A miner is consdered totaly disabled if he has complicated pneumoconioss, 20 C.F.R. § 304,
or if pneumoconiass prevents him from doing his usud cod mine employment or comparable and
gainful employment, 20 C.F.R. § 204(b). The Regulations provide five methods to show tota disability
other than by the presence of complicated pneumoconiosis: (1) pulmonary function sudies; (2) blood
gas studies; (3) evidence of cor pulmonale; (4) reasoned medica opinion; and (5) lay testimony. 20
C.F.R. § 718.204(b). Inaliving miner’sclam, however, lay testimony “is not sufficient, in and of itsdf,
to establish totd disability.” Tedesco v. Director, OWCP, 18 B.L.R. 1-103, 1-106 (1994). Thereis
no evidence in the record that Mr. Edwards suffers from complicated pneumoconioss or cor
pulmonae. Asisdiscussed above, no vaid pulmonary function studies, and no recent blood gas
sudies, show tota disability, and the weight of medical opinionsis againgt disability based on the
condition of hislungs.

Although Mr. Edwards has testified that he would be unable to return to his employment, |
cannot base afinding of disability solely on histestimony. | find thet the opinions of Drs. Sargent,
Dahhan and McSharry, that Mr. Edwards does not have a pulmonary or respiratory disability, are
conggtent with the weight of the medical evidence as awhole, including the pulmonary function and
arteria blood gas studies. Thus | conclude that Mr. Edwards has failed to establish that heistotdly
disabled by a pulmonary or respiratory impairment. Because Mr. Edwards has not established either
that he has pneumoconioss, or that he istotaly disabled by a pulmonary or respiratory impairment, he
cannot establish any of the essentiad eements for entitlement to benefits.

Causation of Tota Disabili

In order to be entitled to benefits, the Claimant must establish that pneumoconiosisisa
“contributing cause’ to his disability. Hobbs v. Clinchfield Coal Co., 917 F.2d 790, 792 (4" Cir.
1990); Robinson v. Pickands Mather & Co., 914 F.2d 35, 38 (4" Cir. 1990). As| have found that
the evidence does not establish either that Mr. Edwards has pneumoconios's, or that heis disabled, he
cannot establish that pneumoconiogis is a contributing cause his disability.
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FINDINGS AND CONCLUSIONS REGARDING ENTITLEMENT TO BENEFITS

Because the Claimant has failed to meet his burden to establish that there has been achangein
conditions or amistake in determination of fact in the decison on his duplicate claim, or that there has
been amateria change in conditions since the denid of his previous cdlam, he is not entitled to benefits
under the Act.

ATTORNEY'S FEES

The award of an atorney’s fee under the Act is permitted only in cases in which the clamant is
found to be entitled to benefits. Section 28 of the Longshore and Harbor Workers: Compensation
Act, 33 U.S.C. 8§ 928, asincorporated into the Black Lung Benefits Act, 30 U.S.C. §932. Since
benefits are not awarded in this case, the Act prohibits the charging of any fee to the Claimant for
services rendered to him in pursuit of thisclam.

ORDER

The request for modification filed by James Carlton Edwards on January 21, 2000, is hereby
DENIED.

Alice M. Craft
Adminigrative Law Judge

NOTI CE OF APPEAL RI GHTS: Pursuant to 20 C.F.R. 8§ 725.481, any party
di ssatisfied with this Order nay appeal to the Benefits Revi ew Board
within 30 days fromthe date of this Order by filing a Notice of
Appeal with the Benefits Review Board, 200 Constitution Ave., NW
Washi ngton, D.C. 20210. A copy of a notice of appeal nust also be
served on Donald Shire the Associate Solicitor for Black Lung
Benefits. Hi s address is Frances Perkins Building, Room N2605, 200
Constitution Ave., NW, Washington, D.C. 20210
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